
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

C a r I  A .  M o r s e ,  I n c .

AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28 &, 29 of the Tax Law

f o r  t h e  P e r i o d  9 / 7 / 7 2  -  5 1 3 I / 7 6 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

l8th day of June, 1980, he served the within not ice of Determinat ion by mai l

upon Car l  A .  Morse ,  Inc . ,  the  pe t i t ioner  in  the  w i th in  p roceed ing ,  by  enc los ing

a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

C a r l -  A ,  M o r s e ,  I n c .
1133 Ave.  o f  the  Amer icas
New York ,  NY 10036

and by deposit ing sane enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the

United States Postal  Service within the State

, That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

l8 th  day  o f  June,  1980.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

C a r l  A .  M o r s e ,  I n c

of the Pet i t ion

o f

AFFIDAVIT OF MAIIING
for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28 & 29 of the Tax Law

f o r  t h e  P e r i o d  9 / I / 7 2  -  5 / 3 t / 7 6 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

18th day of June, 1980, he served the within not ice of Determinat ion by mai l

upon leonard R. Berson the representat ive of the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

I,Jrapper addressed as fol lows:

Mr. Leonard R. Berson
Savrin & Berson
60  E .  42nd  S t .
New York,  NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representat ive of

the pet. i t ioner herein and that the address set.  forth on said wrapper is the last

known address of the representat. ive of the pet. i t j4ner.

Sworn to before me this

lB th  day  o f  June,  1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 1B,  1980

C a r l  A .  M o r s e ,  I n c .
1133 Ave.  o f  the  Amer icas
New York, NY 10036

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) f t fg &, 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by t .he State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

fnquir ies concerning the computation of tax due or refund al lowed in
accordance wi th  th is  dec is ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-624A

Very truly yours,

STATE TAX COMMISSION

cc:  PeL i t . ioner 's  Representa t ive
leonard R. Berson
Savrin & Berson
6 0  E .  4 2 n d  S t .
New York ,  NY 10017
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Appl icat ion

o f

cARt A. MoRSE, INC.

for Review of a Determinat ion or for
Refund of Sales and Use Tax under
Art ic les 28 and 29 of the Tax Law for
the Period September 1, 1972 through
M a y  3 1 ,  1 9 7 6 .

DETERHINATION

Appl ican t ,  car l  A .  Morse ,  rnc . ,  1133 Avenue o f  the  Aner icas ,  New york ,

New York 10036, f i led an appl icat ion for revision of a determinat ion or for

refund of sales and use tax under Art ic les 28 and 29 of the Tax Law for the

period September 1, 1972 through May 31, 1976 (f i le No. 17746).

A formal hearing was held before Edward l .  Johnson, Hearing Off icer,  at .

the off ices of the State Tax Corrmission, Two World Trade Center,  New York, New

York, on June 22, L979 aL 9:30 A.M. Appl icant appeared by Savrin and Berson,

Esqs .  (Leonard  R.  Berson and lou is  savr in ,  Esqs . ,  o f  counse l ) .  The Aud i t

Divis ion appeared by Peter Crotty,  Esq. (Frank trevi t t ,  Esq. ,  of  counsel) .

ISSUE

Whether construction work done by sub-contractors and billed to the

appl icant general  contractor as winter protect ion, temporary heat,  temporary

I ight ing and temporary plunbing, is work which, as an integral  part  of  the

construct ion process, is exempt from sales tax as a capital  improvement.

FINDINGS OF FACT

1.  On December  2 ,1976,  as  the  resu l t  o f  a  f ie ld  aud i t ,  the  Aud i t  D iv is ion

issued a Not ice of Determinat ion and Demand for Payment of Sales and Use Tax

Due aga ins t  app l i can t ,  car l  A .  Morse ,  rnc .  (here ina f te r  "Morse" ) ,  fo r  the

period September 1, 7972 through May 31, 1976 in the amount of $186,480.55,
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pLus pena l ty  and in te res t  o f  987,148.99 ,  fo r  a  to ta l  due o f  $273,629.54 .

2. 0n October 20r 1976 the appl icant executed a consent extending the

per iod

and 29

l imitat ion for assessment of sales and use taxes under Art ic les 28

the Tax Law to and including June 20, L977.

3 .  0n  December  12 ,  1977 app l ican t  pa id  sa les  tax  o f  g11,516.58 ,  p lus

minimum interest of  $3 ,337 .66, on i tems on which appl icant agreed sales tax

had been due and unpa id .  App l ican t  a lso  pa id  $401864.73  under  p ro tes t ,  to

c o v e r  s a r e s  t a x  o f  $ 3 r 1 6 4 2 . 6 3 ,  p l u s  m i n i m u m  i n t e r e s t  o f  $ 9 , 2 z z . l o .

4- Appl icant t imely f i led an appl icat ion for refund of the $40,864.73

paid plus interest f rom the date of payment.

5. Appl icant is engaged in the business of construct ion management,

pr imari ly as the overal l  contractor in high-r ise bui lding construct ion in New

York and elsewhere. The tax assessed is based on an audit  covering a four-year

period and part icular ly relat .ed to eight new construct ion projects and one

extensive bui lding renovat ion project.  A11 the transact ions at issue occurred

during the construct ion process.

6 .  Job  cos t  ledgers ,  pa id  b i l l s  fo r  job  cos ts ,  con t rac ts  w i th  sub-cont rac tors ,

sales tax returns and general  ledgers vrere examined by the Audit  Divis ion

auditor and found to be accurate. Tests were made of Morse's job costs for

the months of June, 7973, Septernber,  7974 and March, 7975. The auditor deemed

t a x a b l e  j o b  c o s t s  o f  $ 1 8 8 , 2 7 4 . 0 0  o u t  o f  t o t a l  c o s t s  o f  $ 6 , 1 6 1 , 1 0 8 . 0 0  t e s t e d  o r

3 .05487 percent .  The aud iLor  app l ied  th is  percent  to  to ta l  job  cos ts  o f

$83 '333,787.00  fo r  the  who le  aud i t  per iod ,  resu l t ing  in  p ro jec ted  taxab le  job

cos ts  o f  $2 ,545,739.00 .  These taxab le  cos ts  inc luded tang ib le  persona l  p roper ty

which remained personal property after incorporat ion into the bui lding, bi l l ings

from suppl iers for mater ials,  and temporary heat,  l ight and plumbing. Appl icant

and the Audit  Divis ion remained in disagreement only as to $31 ,642.63 sales

o f

o f
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tax due on temporary plumbing, t .emporary electr ic,  temporary heat and labor

u t i l i zed  in  w in te r  p ro tec t ion .

7. According to Lhe uncontradicted test imony at the hearing, the services

furnished by the sub-contractors were def ined as fol lows:

Wint"er protection meant the labor costs incurred by the concrete

sub-contractor Dic-Underhi l l  who had a contract with Morse to do al l  work and

supply al l  mater ials for the superstruclure concrete and the labor required

for winter protect ion. This r+as the labor cost bi l led to Morse for the enclosure

and protect ion of concrete from freezing whi le i t  was poured and during sett ing

when the temperature was below f i f ty degrees.

Temporary heat was suppl ied by Raisler Corp. as part  of  the hearing,

vent i lat ing and air-condit ioning (HVAC) work at the Celanese Bui lding at 120L

Sixth Avenue. The invoices show bi l l ing for labor costs of watchmen whose

duty it was to watch temperature gauges and equipment. They made no repairs.

Steam for heat ing vras purchased by Morse direct ly from Con Edison company and

on which sales tax was paid. I t  was not included in the temporary heat bi l l ing.

Temporary electr ic or temporary l ight and power, according to appl icant,

meant the furnishing of l ight and electr ical  faci l i t ies throughout the bui lding

by the electr ical  sub-contractor so that the var ious trades might have l ight,

communicat ion and power faci l i t ies necessary for then to perform their  work

and operate their  tools.

Temporary plumbing meant the supplying of water throughout the building

by the plurnbing sub-contractor for the use of al l  t rades, the furnishing of

water to each f loor for the mixing of plaster and for sanitary faci l i t ies for

a11 workmen.

8. Material and equipment installed and used for tempotary heat, tenporary

electricity and temporary plumbing r.rere all removed when the permanent installations
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v/ere complete. l { inter protect ion, including salamanders for burning coke and

tarpaulins to enclose the building were removed when the temperature was high

enough to obviate the necessity for winter protect ion. 0n coke and other

suppl- ies purchased, appl icant paid sales tax in the agreed port ion of the tax

def ic iency .

9. None of the construct ion work at issue was performed for any exempt

organizat ion.

10. The labor costs bi l led to Morse by the several  sub-contractors for

r 'v inter protect ion, temporary heat,  temporary electr ic and temporary plumbing

I^7ere for payroll covering workmen who served exclusively as watchmen over the

work of their  respect ive trades. None of these watchmen made any instal lat ion

of personar property which became part  of  the constructed bui lding.

CONCTUSIONS OF IAId

A. That the sale of tangible personal property to a contractor,  sub-

contractor or repairman for use or consumption in erect ing structures or

bui ldings is deemed to be a retai l  sale within the intent and meaning of

sec t ion  1101(b) (4 ) ( i )  o f  the  Tax  Law.  App l ican t  agreed to  and pa id  the  sa les

tax assessed on audit  on mater ials and suppl ies purchased during the audit

p e r i o d .

B. That saLes tax is imposed on maintaining, servicing or repair ing real

property,  as dist inguished from adding to or improving real property by a

capital  improvement.  That the labor costs bi l led to CarI  A. Morse, Inc. and

recorded as l { inter Protect ion, Temporary Heat,  Temporary Electr ic and Temporary

Plumbing were not maintenance services but necessary prerequisi tes to the

construct ion of real  property.  As such they were capital  improvements within

the meani-ng and intent of  sect ion 1105(c)(5) of the Tax traw and 20 NYCRR

5 2 7 . 7  ( a ) ( 3 ) ( i ) ( i i ) ( i i i ) .  S e c t i o n  5 2 7 . 7 ( b ) ( 4 )  o f  r h e  R e g u l a r i o n s  s e r s  o u r  r h e
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cr i ter ia for taxabi l i ty of  services performed on real property:

"(4) The imposit ion of tax on services performed on real
property depends on the end result  of  such service. r f  the end
result  of  the services is the repair  or maintenance of real  property
such services are taxable. I f  the end result  of  the same service is
a capital  improvenent to the real property such services are noL
taxab le .  "

0 f  l i ke  impor t  i s  Treasury  Regu la t ion  t .263(a) -2 (a)  wh ich  de f ines

capital  expenditures to include cost of  acquisi t ion, construct ion or erect ion

of bui ldings. Sales Tax let ter No. 40, rel ied upon by the auditor in naking

his assessment,  mentions temporary heat as taxable but the context indicates

that i t  was being compared with rentals,  of f ice suppl ies, telephone and electr ic

services. Fuel is apparent ly intended.

The op in ion  in  l {a l I ing  v .  C . I .R . ,  373 F .2d  190,  193 summar ized the

rule which is usual ly fol lowed in Federal  law and would seem to be control l ing

in the instant case:

"The test which normally is to be applied is that if the improve-
ments were made to 'puLt the part icular capital  asset in eff ic ient
operat ing condit ion, Lhen they are capitar in nature. r f ,  however,
they were made merery to 'keep' the asset in eff ic ient operat ing
cond i t ion ,  then they  are  repa i rs . . . t r

C. That labor costs for watchmen on construct ion projects bi l led by

sub-contractors to appl icant general  construct ion contracto r  are capital

improvements and not subject to sales tax under sect ion 1101(b)(4) of the Tax

Law.

D.  That  the  app l ica t ion  o f  Car I  A .  Morse ,  Inc .  fo r  a  re fund o f  $40,864.73

sales tax plus such interest as may be legal ly due is granted.

Albany, New York

JUN 1 I 1980


